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3.01 Duty of the Jury to Find Facts and Follow Law
[Updated: 6/14/02]

It isyour duty to find the facts from all the evidence admitted in this case. To those facts you must
apply thelaw asl giveittoyou. The determination of the law ismy duty asthe presiding judgeinthis
court. Itisyour duty to apply the law exactly as| giveit to you, whether you agree with it or not. You
must not be influenced by any personal likes or didikes, prejudices or sympathy. That meansthat you
must decide the case solely on the evidence before you and according to thelaw. Y ou will recall that
you took an oath promising to do so at the beginning of the case.

In following my instructions, you must follow al of them and not single out some and ignore others;
they are dl equally important. Y ou must not read into these instructions, or into anything | may have
said or done, any suggestions by me asto what verdict you should return—that is amatter entirely for
you to decide.

Comment

On jury nullification see Comment (2) to Instruction 1.01.



3.02 Presumption of Innocence; Proof Beyond a Reasonable Doubt
[Updated: 8/12/02]

Itisacardinal principle of our system of justicethat every person accused of acrimeis presumed to
be innocent unless and until his or her guilt is established beyond a reasonable doubt. The
presumption is not amere formality. It isamatter of the most important substance.

The presumption of innocence aone may be sufficient to raise areasonable doubt and to require the
acquittal of adefendant. The defendant beforeyou, [ |, hasthe benefit of that presumption
throughout the trial, and you are not to convict [him/her] of a particular charge unless you are
persuaded of [his/her] guilt of that charge beyond a reasonable doubt.

The presumption of innocence until proven guilty means that the burden of proof is always on the
government to satisfy you that [defendant] isguilty of the crimewith which [he/she] ischarged beyond
areasonable doubt. The law does not require that the government prove guilt beyond all possible
doubt; proof beyond a reasonable doubt is sufficient to convict. This burden never shifts to
[defendant]. It is always the government’s burden to prove each of the elements of the crime[s]
charged beyond a reasonabl e doubt by the evidence and the reasonable inferences to be drawn from
that evidence. [Defendant] has the right to rely upon the failure or inability of the government to
establish beyond a reasonable doubt any essential element of a crime charged against [him/her].

If, after fair and impartia consideration of all the evidence, you have a reasonable doubt as to
[defendant]’ sguilt of aparticular crime, itisyour duty to acquit [him/her] of that crime. On the other
hand, if, after fair and impartial consideration of all the evidence, you are satisfied beyond a
reasonable doubt of [defendant]’ s guilt of a particular crime, you should vote to convict [him/her].

Comment
D Thisinstruction doesnot usea“* guilt or innocence’ comparison” warned against by the First
Circuit. United Statesv. Del_uca, 137 F.3d 24, 37 (1st Cir. 1998); United Statesv. Andujar, 49 F.3d
16, 24 (1st Cir. 1995). A “guilt and non-guilt” comparisonis*lesstroublesome,” but till “could risk
undercutting the government’ sburden by suggesting that the defendant isguilty if they do not think heis
not guilty.” United Statesv. Ranney, Nos. 01-1912, 01-2531, 01-1913, 2002 WL 1751379, at *5 (1<t
Cir. Aug. 1, 2002).

(2 The First Circuit has repeatedly stated that “[r]easonable doubt is afundamental concept that
doesnot easily lend itself to refinement or definition.” United Statesv. Vavlitis, 9 F.3d 206, 212 (1st
Cir. 1993); see also United States v. Campbell, 874 F.2d 838, 843 (1st Cir. 1989). For that reason,
the First Circuit hasjoined other circuitsin advising that the meaning of “reasonable doubt” bel€eft to
the jury to discern. United Statesv. Cassiere, 4 F.3d 1006, 1024 (1st Cir. 1993) (“[A]n instruction
which uses the words reasonabl e doubt without further definition adequately apprisesthe jury of the
proper burden of proof.” (quoting United States v. Olmstead, 832 F.2d 642, 646 (1st Cir. 1987));
accord United States v. Taylor, 997 F.2d 1551, 1558 (D.C. Cir. 1993) (“[T]he greatest wisdom may
liewith the Fourth Circuit’ sand Seventh Circuit’ sinstruction to leave to juriesthe task of deliberating




the meaning of reasonable doubt.”). The congtitutionality of this practice was reaffirmed by the
Supreme Court in Victor v. Nebraska, 511 U.S. 1, 56 (1994). It is not reversible error to refuse
further explanation, even when requested by the jury, so long as the reasonable doubt standard was
“not ‘buried as an aside’ inthe judge’ scharge.” United Statesv. Littlefield, 840 F.2d 143, 146 (1st
Cir. 1988) (quoting Olmstead, 832 F.2d at 646).

(3) Those judges who neverthel ess undertake to define the term should consider the following.
Some circuits have defined reasonabl e doubt as that which would cause ajuror to “hesitate to act in
the most important of one’ sown affairs.” Federal Judicial Center, Commentary to Instruction 21. The
First Circuit has criticized thisformulation, see Gilday v. Callahan, 59 F.3d 257, 264 (1t Cir. 1995);
Vavlitis, 9 F.3d at 212; Campbell, 874 F.2d at 841, as has the Federal Judicial Center. See Federal
Judicia Center, Commentary to Instruction 21 (*[D]ecisionswe make in the most important affairs of
our lives—choosing a spouse, a job, aplace to live, and the like—generaly involve avery heavy
element of uncertainty and risk-taking. They are wholly unlike decisions jurors ought to make in
criminal cases.”). TheFirst Circuit hasalso criticized “[ €] quating the concept of reasonable doubt to
‘moral certainty,”” Gilday, 59 F.3d at 262, or “fair doubt,” Campbell, 874 F.2d at 843, stating that
“Im]ost efforts at clarification result in further obfuscation of the concept.” Campbell, 874 F.2d at
843. The Federal Judicial Center has attempted to clarify the meaning of reasonable doubt by the
following language:

If, based on your consideration of the evidence, you are firmly
convinced that the defendant is guilty of the crime charged, you must
find him guilty. If on the other hand, you think there is a real
possibility that he is not guilty, you must give him the benefit of the
doubt and find him not guilty.

Federal Judicial Center Instruction 21 (emphasis added). Previously, the First Circuit joined other
circuits in criticizing this pattern instruction for “possibly engender[ing] some confusion as to the
burden of proof” if used without other clarifying language. United Statesv. Woodward, 149 F.3d 46,
69 (1st Cir. 1998); United States v. Gibson, 726 F.2d 869, 874 (1st Cir. 1984); see also Taylor, 997
F.2d at 1556; United States v. Porter, 821 F.2d 968, 973 (4th Cir. 1987) (instruction introduces
“unnecessary concepts’); United States v. McBride, 786 F.2d 45, 52 (2d Cir. 1986). But later, it
approved it. United Statesv. Rodriguez, 162 F.3d 135, 146 (1st Cir. 1998). Nevertheless, thewords
“‘reasonable doubt’ do not lend themselves to accurate definition,” and “any attempt to define
‘reasonable doubt’ will probably trigger a constitutional challenge.” Gibson, 726 F.2d at 874.

4) The First Circuit has approved the following formulation by Judge K eeton:

As| have said, the burden is upon the Government to prove beyond a
reasonabl e doubt that a defendant is guilty of the charge made against
the defendant. Itisasdtrict and heavy burden, but it does not mean that
adefendant’ s guilt must be proved beyond all possible doubt. 1t does
require that the evidence exclude any reasonable doubt concerning a
defendant’ s guilt.



A reasonable doubt may arise not only from the evidence produced but
also from alack of evidence. Reasonable doubt exists when, after
weighing and considering all the evidence, using reason and common
sense, jurors cannot say that they have a settled conviction of the truth
of the charge.

Of course, a defendant is never to be convicted on suspicion or
conjecture. If, for example, you view the evidence in the case as
reasonably permitting either of two conclusions—onethat adefendant
isguilty ascharged, the other that the defendant is not guilty— youwill
find the defendant not guilty.

Itisnot sufficient for the Government to establish aprobability, though
astrong one, that afact charged ismore likely to be true than not true.
That is not enough to meet the burden of proof beyond reasonable
doubt. On the other hand, there are very few thingsin thisworld that
we know with absolute certainty, and in criminal cases the law does
not require proof that overcomes every possible doubt.

Concluding my instructions on the burden, then, | instruct you that what
the Government must do to meet its heavy burden is to establish the
truth of each part of each offense charged by proof that convinces you
and leaves you with no reasonable doubt, and thus satisfies you that
you can, consistently with your oath as jurors, base your verdict upon
it. If you sofind asto aparticular charge against adefendant, you will
return averdict of guilty onthat charge. If, onthe other hand, you think
there is a reasonable doubt about whether the defendant is guilty of a
particular offense, you must give the defendant the benefit of the doubt
and find the defendant not guilty of that offense.

United States v. Cleveland, 106 F.3d 1056, 1062-63 (1st Cir. 1997), aff’d sub nom Muscarello v.
United States, 524 U.S. 125 (1998), recognized as abrogated on other grounds by Brache v. United
States, 165 F.3d 99 (1st Cir. 1999).




3.03 Defendant’s Constitutional Right Not to Testify
[Updated: 6/14/02]

[Defendant] has a constitutional right not to testify and no inference of guilt, or of anything dse, may be
drawn from the fact that [defendant] did not testify. For any of you to draw such an inference would be
wrong; indeed, it would be aviolation of your oath as ajuror.

Comment

An ingtruction like this must be given if it isrequested. Carter v. Kentucky, 450 U.S. 288, 299-303
(1981); Brunov. United States, 308 U.S. 287, 293-94 (1939); see also United Statesv. Ladd, 877 F.2d
1083, 1089 (1st Cir. 1989) (“Wedo not, however, read Carter asrequiring any exact wording for such
aninstruction.”). It must contain the statement that no adverse inference may be drawn from the fact
that the defendant did not testify, or that it cannot be considered in arriving at averdict. United States
v. Brand, 80 F.3d 560, 567 (1st Cir. 1996). Itisnot reversible error to give theinstruction even over
the defendant’ s objection. Lakesidev. Oregon, 435 U.S. 333, 340-41 (1978). However, “[i]t may be
wise for atria judge not to give such a cautionary instruction over a defendant’s objection.” 1d. at
340.




3.04 What |s Evidence; | nferences
[Updated: 2/12/03]

The evidence from which you are to decide what the facts are consists of sworn testimony of
witnesses, both on direct and cross-examination, regardless of who called the witness; the exhibitsthat
have been received into evidence; and any facts to which the lawyers have agreed or stipulated. A
stipulation means simply that the government and [defendant] accept the truth of a particular
proposition or fact. Since there is no disagreement, there is no need for evidence apart from the
stipulation. 'Y ou must accept the stipulation as fact to be given whatever weight you choose.

Although you may consider only the evidence presented in the case, you are not limited in considering
that evidence to the bald gatements made by the witnesses or contained in the documents. In other
words, you are not limited solely to what you see and hear asthe witnessestestify. Y ou are permitted
to draw from facts that you find to have been proven such reasonable inferences as you believe are
justified in the light of common sense and personal experience.



3.05 Kinds of Evidence: Direct and Circumstantial
[Updated: 6/14/02]

There aretwo kinds of evidence: direct and circumstantial. Direct evidenceisdirect proof of afact,
such as testimony of an eyewitness that the witness saw something. Circumstantial evidence is
indirect evidence, that is proof of afact or facts from which you could draw the inference, by reason
and common sense, that another fact exists, even though it has not been proven directly. You are
entitled to consider both kinds of evidence. Thelaw permitsyou to give equal weight to both, butitis
for you to decide how much weight to give to any evidence.

Comment

See Ninth Circuit Instruction 1.05.



3.06 Credibility of Witnesses
[Updated: 6/14/02]

Whether the government has sustained its burden of proof does not depend upon the number of
witnessesiit has called or upon the number of exhibitsit has offered, but instead upon the nature and
quality of the evidence presented. Y ou do not have to accept the testimony of any witnessif you find
thewitness not credible. Y ou must decide which witnessesto believe and which factsaretrue. Todo
this, you must look at all the evidence, drawing upon your common sense and personal experience.

Y ou may want to take into consideration such factors as the witnesses' conduct and demeanor while
testifying; their apparent fairness or any bias they may have displayed; any interest you may discern
that they may havein the outcome of the case; any prejudice they may have shown; their opportunities
for seeing and knowing the things about which they have testified; the reasonableness or
unreasonableness of the events that they have related to you in their testimony; and any other facts or
circumstances disclosed by the evidence that tend to corroborate or contradict their versions of the
events.



3.07 Cautionary and Limiting Instructions asto Particular Kinds of Evidence
[Updated: 6/14/02]

A particular item of evidenceis sometimesreceived for alimited purposeonly. That s, it can be used
by you only for one particular purpose, and not for any other purpose. | have told you when that
occurred, and instructed you on the purposes for which the item can and cannot be used.

Comment
(D See Eighth Circuit Instruction 1.03.
(2 Cautionary and limiting instructions asto particular kinds of evidence have been collected in

Part 2 for easy reference. They may be used during the trial or in the final instructions or in both
places.



3.08 What |sNot Evidence
[Updated: 6/14/02]

Certain things are not evidence. | will list them for you:

(1)  Argumentsand statements by lawyersare not evidence. Thelawyersare not witnesses. What
they say in their opening statements, closing arguments and at other times is intended to help you
interpret the evidence, but it is not evidence. If the facts as you remember them from the evidence
differ from the way the lawyers have stated them, your memory of them controls.

(2 Questions and objections by lawyersare not evidence. Lawyershaveaduty to their clientsto
object when they believe a question is improper under the rules of evidence. Y ou should not be
influenced by the objection or by my ruling oniit.

(3  Anything that | have excluded from evidence or ordered stricken and instructed you to
disregard is not evidence. Y ou must not consider such items.

4) Anything you may have seen or heard when the court was not in sessionisnot evidence. You
are to decide the case solely on the evidence received at trial.

(5) Theindictment isnot evidence. Thiscase, likemost criminal cases, began with an indictment.

Y ou will have that indictment before you in the course of your deliberations in the jury room. That
indictment was returned by agrand jury, which heard only the government’ sside of the case. | caution
you, as| have before, that the fact that [defendant] has had an indictment filed against [him/her] isno
evidence whatsoever of [his’her] guilt. The indictment is simply an accusation. It isthe means by
which the alegations and charges of the government are brought before this court. The indictment
proves nothing.






